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LYNCH vs. THE PEOPLE OF ILLINOIS; 733 

have really taien the correct view of he expected it to go, in the first in- 

the case, in following the strict con- stance, to that class for -whom h&was 

Btruction of the terms used. For there providing life estates. This, with the 

is something more, in the present case, use of the words " remaining children," 

than the simple use of the term " re- and the fact, that when he does provide 

maining children" which unquestionably for the children of any deceased child, 

indicates, with considerable certainty, his language is very minute and tech- 

that the testator- must have had his nical; all this will present, as it seems 

own children, and not the issue of any to us, a much stronger case for ad- 

deccascd child, in his mind. The whole hering to the strict construction of the 

scope of the will shows that the tes- terms used, than is found in most of 

tator intended his. children to have the more recent English cases. We 

only a life estate in his lands, and to regard the case as a valuable one ; and 

give the fee to their children. The it seems to us the opinion is drawn up 

fact then that he provides for a life with unusual fairness and clearness. 

estate only in those who should take the We understand that the Chief Justice 

share of any child dying without issue, did not concur in the opinion upon the 

raises a very strong presumption that main point. I. F. R. 



Supreme Court of Illinois. 

WILLIAM LYNCH V8. THE PEOPLE OF ILLINOIS. 

Under a constitution which provides, that " all persons shall be bailable by 
sufficient sureties, unless for capital offences, where the proof is evident, or the 
presumption great," it seems evidence will be admitted on motion in term-time, 
or on habeas corpus, at any time, before trial, to ascertain whether the offence 
charged on the indictment may be of such a grade as to entitle the prisoner 
to bail. 

This was an indictment for murder, found upon the following 
facts : — 

In the month of September 1864, William Lynch went to the 
post-ofBce of the town of Ashkum, Illinois, and asked Mr. String- 
ham, the postmaster, for letters. Some dispute took place, and 
eventually a serious quarrel, in which Lynch struck Stringham 
with a knife, inflicting a wound which ultimately resulted in death. 
Lynch was arrested and indicted before the grand jury for wilful 
murder. A true bill was found, and he was remanded to jail to 
await his trial. His counsel filed an application for a continuance, 
and also moved that he be admitted to bail, and that the court hear 
evidence against him with a view to. determine whether the offence 
was a bailable one or not. It was alleged on his behalf, that the 
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grand jury should ha\te indicted him for the lesser crime of man- 
slaughter ; that he had acted only in self-defence, and to save his 
own life ; that he would be able to prove that he was attacked 
and beaten upon various parts of his head and body, with a large 
undressed wagon-spoke, until he became delirious and raving ; that 
in that condition the fatal blow was given ; and that it was done 
without malice, &c. The court granted the motion for continuance, 
hut overruled the others. 

Counsel for the prisoner excepted to the ruling, and sued out 
a writ of error ; hence the present proceeding. 

The opinion of the court was delivered by 

Beeese, J. — We are obliged to dismiss this writ of error for 
the reason that the refusal of the court below to hear evidence 
upon the application of bail is not such a final judgment as may 
be brought here for review. But we desire to say that the Cir- 
cuit Court might' well have heard the evidence, and inquired into 
the grade of the alleged offence, with the view of allowing or refus- 
ing bail, as might have appeared proper upon the facts. The 
mere fact that the grand jury has found an indictment for mur- 
der does not preclude an inquiry into the facts of the case, to 
ascertain whether the oflFence may be of such grade as to entitle 
the prisoner to bail. 

Should an innocent man be indicted for murder, as is sometimes 
done, it would be a gross injustice to ask him to lie in jail, per- 
haps for months, until a trial could be had, and without any 
opportunity of asking an investigation of the case, with the view 
of obtaining bail. We know that a party may, under an indict- 
ment for murder, be convicted of manslaughter, and, doubtless, 
grand juries are often controlled by that consideration in refus- 
ing, as is generally the case, to find indictments for the lesser 
offence. 

It would be very unjust, when the law declares that if the 
ofience be of a lower grade than murder, it shall be bailable, that 
the accused shall be concluded upon that question, until final trial, 
upon the mere finding of the grand jury, which is necessarily 
based, to a great extent, for reasons of public policy, upon a mere 
ex parte examination. 

We think an inquiry into the facts should always be made, upon 
the application of the prisoner, for the purpose indicated in this 
motion. 
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The application may be made upon motion, as in this case in 
term-time ; or, by habeas corpus in term-time or vacation. 



The above opinion is given as a step 
in the argument, still pending in the 
American courts, upon the important 
question indicated therein. Beyond 
referring to Hurd on Habeas Corpus, 
pp. 436-444, where the cases on both 
sides are collected and well discussed, 
we desire only to say, that the consti- 
tutional provision evidently contem- 
plates the admission of all offenders to 
bail, except in a certain class of capital 
cases. The object of construction is 
to determine, first, in precisely what 
cases bail may, and in what it may not 
be allowed ; and, secondly, by whom 
the grade of the offence on which the 
question of bailability depends, is to 
be determined. The constitution itself 
fixes the rule by which bailable are 
to be distinguished from non-bailable 
cases; "all persons shall be bailable, 
by sufficient sureties, unless for capital 
offences where the proof is evident or 
the presumption great ;" which means, 
that bail shall not be allowed in such 
cases where there is direct proof of 
guilt that is convincing, or where the 
indirect proof from presumption, based 



upon circumstantial evidence, is rea- 
sonably conclusive. The main diffi- 
culty arises upon the second point. 
If, as is commonly the case, the arrest 
be made upon indictment found by a 
grand jury, either that body or the 
court which impanneled it, must pass 
upon the question of bailability. It is 
easy to say that a grand jury is not a 
proper tribunal to exercise so import- 
ant a trust. It commonly acts, and 
must do so, upon fx parte evidence. 
When the law has recognised several 
grades of the same general offence, as 
of homicide, and made the highest not 
bailable, whilst the lower are bailable, 
nice questions of law must often arise 
upon which a grand jury ought not to 
be allowed to pass, and which yet are 
the only questions of difficulty in the 
case. In such a state of the facts, to 
refuse to list«n to evidence tending to 
show that the offence was of a lower 
grade than that found by the grand 
jury, and so bailable, would be prac- 
tically to nullify the constitutional 
guaranty. J. A. J. 



County Court, Cook County, HUnois. 

VAUGHAN vs. VAUGH-iN. 

The witness to a will may sign out of the presence of the testator, and after- 
wards acknowledge his signature in presence of the testator. 

On the 26th day of October, the deceased requested his pastor, 
Asahel L. Brooks, to draw his will for him, and gave said Brooks 
directions how to draw the same, who went home, and in his study, 
and out of the presence of the testator, drew the instrument, and 
there signed his name to the fame as a witness. 

On the day following, said Brooks took said instrument to the 



